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EDITORIAL NOTES. 


THE LEGISLATURE at the last session, with the commendable 
intention of avoiding the ‘‘ scrimmage’”’ that would naturally occur 
upon a disputed change in the whole organization of the govern- 
ment of Jersey City, undertook to impose upon the Chief Justice 
the duty of saying who should hold the offices until the legal title 
to them should be decided. Jersey City having accepted the act 
providing for a new form of government, and the mayor having 
appointed new officers and the old ones having disputed their title, 
the mayor applied to the Chief Justice to call a special term of the 
Supreme Court to determine which set of men was entitled to the 
offices, and asked him in the meantime to designate persons who 
should exercise these offices during the pendency of the contest. 
The Chief Justice held that it was not intended to give him the 
executive function of choosing certain persons to fill the offices, 
and that the legislature had no power to confer on him the judicial 
power which belongs to the Supreme Court of determining the 
validity of a law, or the title to an office. The incident is a 
curious illustration of the confidence of the legislature in the 
courts, and their dependence upon them to preserve order in spite 
of any confusion created by hasty and doubtful legislation. The 
Chief Justice. however, administered to them a severe rebuke. In 
the course of his opinion he said: 

‘‘ My interpretation of this statutory injunction is that I am 
required to ascertain which of these classes of persons has been 
legally chosen, and to direct that such persons shall exercise the 
duties of the offices ad interim. And this construction is much 
strengthened by the consideration of the improbability of the 
supposition that the Legislature designed to call upon me to 


perform in my official capacity a purely executive duty of the 
11 
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kind in question.. If the choice of persons in this proceeding 
was not to depend on their legal title the act of selection was to 
be simply discretionary, and it is plain, from the very presence 
of this provision, that it was anticipated that a fervid struggle 
for the possession of these offices was imminent. I regret 
the idea that it was intended that, as the representative of the 
judiciary of the state, I should enter the political arena in the 
character of distributor of the prizes in this contest. No judge 
of this state has ever been seen in such a position, and it is safe 
to say that no judge ever will be. It has been the invariable 
policy of a long train of legislatures to manifest in all conceiv- 
able ways their respect for the judicial officers of the state, and 
all lawmakers have at all times carefully abstained from placing 
upon them any duty, the performance of which would tend in 
any degree to deprive them of the confidence of the people. 
Consequently I stand upon a safe ground when I assume that 
this traditional and wise policy was not in this instance intended 
to be discarded, and that it was not, therefore, the purpose to 
ask me to assume a duty which no self-respecting judge could 
perform. My conclusion is that the function to be discharged 
by me as thus legislatively prescribed is to decide in what persons 
the legal title to the offices is vested, and by that means to 
direct who, for the time being, shall exercise their duties. The 
function thus determined is plainly a judicial one. Viewing the 
matter from this standpoint, it appears evident that I cannot 
exercise the power thus attempted to be conferred, inasmuch as 
such a power is one that cannot be granted by the legislature. 
The right to adjudicate on the constitutionality of legislation, as 
to the alleged acceptance of a statute by popular vote, as to the 
efficiency of a particular method of submission of a law to such 
vote, as to the title to public office, is a power resident immemo- 
rially in the highest courts of the state, and such a right is not 
alienable at the legislative will. This jurisdiction is fixed in these 
tribunals by the constitution, and must remain so fixed until that 
fundamental instrument be modified. Sitting in the character of 
Chief Justice Ican no more, even though acting under a legislative 
sanction, decide efficaciously with respect to a person’s title to his 
office than I can similarly decide with respect to the title to his land. 

‘| know of no way in which a person who is colorably in pos- 
session of a public office can be dispossessed or ousted from it except 
by quo warranto or by some mode of proceeding that is a substan- 
tial equivalent, and that process is and always has been one of the 
prerogative writs of the Supreme Court, and, which, consequently, 
except as to its form, is absolutely beyond the control of the legis- 
lature.”’ 
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Glenn v. Eddy, New Jersey Supreme Court, March 11, 1889, 17 
Atlantic Rep. 145, is an interesting decision on the difference be- 
tween Sunday and other legal holidays with respect to the service 
of process. It was held that a summons will not be quashed and 
the service of it set aside because it was issued, tested and served on 
one of the days made legal holidays by the provision of the act of 
June 1, 1886, Supp. Rev. 361. Judge Magie in his opinion goes 
into the origin and meaning of the non-juridical character of Sun- 
day, and shows that in ancient times courts were held on Sunday 
and that the practice ceased because of the prohibition of canons 
of the church, but that it was only by the express provision of the 
statute of 29 Car. 11, ch. 7, that the service of writs on Sunday was 
forbidden, and he refers to cases subsequent to this in which writs 
and notices to appear on regular return days, many of which fall 
on Sunday, were held not to be objectionable, the business being 
really transacted on the following day. Swan v. Broome, 1 W. 
Bl. 496, 526, 3 Burrows, 1595. The judge says: 

‘‘In New Jersey the common-law prohibition against the sessions 
of judicial tribunals (except in cases of necessity) has always been 
recognized. From an early period, however, writs were returnable 
to stated terms of the courts, which commenced on days other than 
Sunday. When the courts were afterward thrown open for the 
return of writs, Sunday was expressly excepted. Practice act, § 41, 
(Revision, 854.) The vice and immorality act, moreover, also from 
an early period of our history, not only prohibited worldly employ- 
ment and business, but many amusements and diversions, on Sun- 
day, and coupled therewith an express prohibition of the service 
of writs and process on that day. Revision, 1227. Other enact- 
ments have from time to time restricted or prohibited the perform- 
ance on Sunday of acts at other times lawful. The history of the 
common law and of legislation with respect to Sunday clearly in- 
dicates that it owes its exceptional position to a general sense of 
its sacred character asa holy day. To no other day—although 
many account other days holy—has a like distinction been accord- 
ed. When we compare the course of the common law and legisla- 
tion respecting Sunday with the statute now before us, a different 
treatment is observable. Although some of the days named are 
accounted holy by many, while others are national anniversaries 
or days when public duties are enjoined on citizens, yet there 
has been enacted no prohibition against the pursuit of any 
business or pleasure. There is no express prohibition against 
the service of the process of the courts. The direct prohibitions 
of the statute are aimed at only two things, viz., (1) compulsion 
to labor, and (2) the holding of courts on the days specified. 
The statutory declaration that these days shall be legal holidays 
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does not indicate an intent to assimilate their statws to that of 
Sunday. ‘Holiday,’ in its present conventional meaning, is 
scarcely applicable to Sunday. Phillips v. Innes, 4 Clark & F. 
234. It is applicable to all and has long been applied to some 
of the days named. When the statute declares them to be legal 
holidays it does not permit a reference to the legal status of 
Sunday to discover its meaning; for it proceeds tu interpret the 
phrase, so far as it is prohibitory, by an express enactment de- 
claring what shall not be done thereon. What it thus expresses 
is prohibited ; what it fails to prohibit remains lawful to be done. 
The plain intent of the statute, therefore, is to free all persons, 
upon the days named, from compulsory labor and from compul- 
sory attendance upon courts, as officers, suitors, or witnesses. 
Its true interpretation will limit the prohibition with respect 
to the courts to such actual sessions thereof as would require 
such attendance,’’ distinguishing Wilson v. Bayler, 42 N. J. L. 
(13 Vr.) 132. The Judge rejected the argument that the issuing 
of summons involved in theory a session of the court, because it 
was based upon the idea of an original writ awarded by the court. 
This he said was a transparent fiction which it would be absurd to 
act upon as the basis of a decision. The first step is well known 
to be a summons which involves no judicial action, and even sup- 
posing a fictitious session of the court it is only actual sessions that 
are forbidden by the statute. Again, even if the issuing of a sum- 
mons involves labor on the part of officers of the court, the statute 
does not forbid labor, but only that any person shall be compelled 
to labor. Finally, he said that the service of the summons on the 
holiday (election day), did not compel the defendant to do any act 
on that day, but left him free to exercise his franchise if he 
were a voter. He cited Kenney v. Emery, 37 N. J. Eq. (10 Stew.) 
339: Smith v. Ihling, 47 Mich. 614, 11 N. W. Rep. 408, and 
Dunlap v. State, 9 Tex. App. 179. The motion was denied. 


Torrent v. 8S. K. Martin Lumber Co., 37 Fed. Rep. 727, settles a 
disputed question of practice in causes removed to the United 
States Circuit Court. It is held that while the jurisdiction of the 
Circuit Court is vested as soon as the petition and bond are filed, 
Railroad Co. v. Koontz, 104 U. 8. 5, yet the time for pleading does 
not begin to run until the time fixed for filing the record, even 
though the record is filed earlier. The plaintiff having filed the 
transcript before the first day of the next term, entered judgment 
in default of a plea, without allowing for this suspension of the 
proceedings, and the judgment was set aside as premature. 
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In Sawyer v. McGillicuddy, 17 Atl. Rep. 124, Sup. Jud. Ct. 
Maine, Feb. 18, 1889, it was held that the landlord of a house con- 
taining several tenements on different floors leased to different ten- 
ants is bound, in the absence of an agreement to the contrary, to 
care for and maintain the stairway at his own expense, and is liable 
toa tenant, properly using the stairway, who is injured by the 
falling of the landing at the foot of the stairs. 


NELSON WILLIAMSON, COLLECTOR OF TOWNSHIP OF NEW BRUNSWICK, ». 
STATE OF NEW’ JERSEY AND MAYOR, ETC., OF NEW BRUNSWICK. 


(Supreme Court of the United States, October Term, 1888. Opinion filed 
April 1, 1889.) 


Constitutional Law. — Exemption from 
Taxation— Act of the Legislature not an Irrepeal- 
able Contract—The act of February 18, 1862, 
authorizing the sale of the poor farm in 
North Brunswick to the city of New Bruns- 
wick, and providing that it should be at all 
times thereafter subject to taxation by the 
township of North Brunswick is inconsistent 
with the act of April 11, 1866, which enacted 
that the property of the cities of this 
State and all buildings used exclusively for 
charitable purposes with the land and furni- 
ture should be exempt ftom taxation and is 
repealed by it. 

This provision of the act of 1862 did not by 


reason of the subsequent conveyance become 
a contract which the Legislature could not 
impair. The power of taxation in the hands 
of a municipal corporation is not private 
property or a vested right, but only a gov- 
ernmental power which cannot be imparted 
in perpetuity, but can be taken away again 
by the Legislature. 

The provision that this property when 
sold to the city should remain subject to the 
township tax was not a reservation in the 
nature of a rent. 

An exemption because of use for charitable 
purposes is not against the constitution of 
New Jersey or of the United States, 


This was a writ of error to the Supreme Court of the State of New 
Jersey. The case arose on a writ of certiorari issued by that 
court at the instance of the mayor and common council of the city 
of New Brunswick to review an assessment for taxation made by 
the township of New Brunswick, anda levy made by the collector 
of that township against a farm known as the ‘‘ poor farm,”’ and 
personal property thereon, situate in the township of North Bruns- 
wick, and owned by the mayor and common council of the city of 
New Brunswick. 

It was agreed between counsel that parts of the townships of . 
North Brunswick and Monroe were set off by an act of the Legisla- 
ture in 1860, and established as a separate township called East 
Brunswick, and a part of North Brunswick was set off as the town- 
ship of New Brunswick and North Brunswick, East Brunswick 
and New Brunswick were authorized to divide the real and personal 
property of North Brunswick between them. The poor farm of 
the original township remained within the limits of North Bruns- 
wick. The township of New Brunswick was afterwards declared 
by statute to be identical with the city of New Brunswick. The 
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poor farm was never divided between the townships and the city, 
but the townships agreed to sell and convey their interests in the 
same to the corporation of the city. 

By a special act of the Legislature approved February 18, 1862, 
(Laws of 1862, chap. 37, p. 52), the township committees of North 
Brunswick and East Brunswick were authorized to convey the in- 
terests of the said townships in the farm to the corporation; and 
it was thereby further enacted that the said poor farm and the per- 
sonal property thereon should be at all times thereafter liable and 
subject to taxation by the township of North Brunswick so long 
as it should be embraced in the limits of said township. 

By virtue of this authority the township committees sold and 
conveyed the farm and the personal property thereon to the cor- 
poration by deed of conveyance bearing date March 27, 1862, and 
the corporation entered in possession of said farm and the personal 
property thereon under the contract expressed in the deed, and is 
still in possession, and the said farm is still within the limits of the 
township of North Brunswick. 

The farm and property have been duly assessed by the township 
of North Brunswick each year since the sale, and conveyance and the 
taxes have been paid by thecorporation of the city of New Bruns- 
wick up to and including the year 1877, when further payments 
were refused on the ground that said poor farm was used exclu- 
sively for charitable purposes, and therefore was not liable to 
taxation. 

This certiorari brings up the assessment for the year 1878 for the 
purpose of determining whether said farm and the personal property 
thereon are liable and subject to taxation by said township of North 
Brunswick. 

The deed of March 27, 1862 contained a copy of the act 
approved February 18, 1862. 

It was agreed between the attorney for the plaintiff in the cer- 
tiorari and the attorney for the defendant that the sole question 
to be discussed in the Supreme Court of New Jersey was whether 
the poor farm situated in the township of North Brunswick and 
owned by the city of New Brunswick was exempt from taxation ; 
and that the poor farm referred to, the buildings thereon and the 
furniture and fixtures therein were used exclusively for charitable 
purposes by the city of New Brunswick, the owner thereof. 

Mr. John 8. Voorhees for plaintiff in error. 

Mr. Frederick Weigel and Mr. Robert Adrain for defendant 
in error. 

BLATOCHFORD, J., after stating the facts. said: The ques- 
tions considered by the Supreme Court of New Jersey were (1) 
whether the second section of the act approved February 18, 1862, 
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was repealed by the general tax law of the State approved April 
11, 1866 (Revised Laws, 1150), the fifth section of which enacted 
that the property of the cities of the state, and all buildings ex- 
clusively for charitable purposes, with the land whereon the 
same are erected, and which may be necessary for the fair enjoy- 
ment thereof, and the furniture and personal property used there- 
in, shall be exempt from taxation’; and the 32d section, which after 
repealing certain acts named, repealed all other acts or parts of 
acts, whether special or local or otherwise, inconsistent with the 
provisions of the act of 1866, except one act approved in 1864, and 
such special or local acts as had been approved since 1862; (2) 
whether, if the legislature had by the act of April 11, 1866, declared 
its purpose to repeal the second section of the act of February 18, 
1862, such purpose could be constitutionally enforced. 

The Supreme Court held, 44 N. J. Law (15 Vroom) 165, (1) 
that the declaration 1n the general law of 1866 that all ucts and 
parts of acts, whether special or local or otherwise, inconsistent 
with its provisions, were repealed, abrogated the provisions in the 
prior special act of 1862 for the taxation of the puvor farm and the 
personal property thereon by the township of North Brunswick, 
because such provision in the act of 1862 was inconsistent with 
the provisions of the act of 1866 exempting from taxation all prop- 
erty of the cities of the State and all property used exclu- 
sively for charitable purposes ; (2) that the legislature could con- 
stitutionally repeal the power of taxing the poor farm and the 
personal property thereon given by the act of 1862 to the township 
of North Brunswick. The Court decided that the provisions of 
the two statutes could not stand together, and that it was impos- 
sible to give full effect to the language of the repealing provision 
of the act of 1866 and keep in operation the second section of the 
act of 1862. It also decided that the provision of the second sec- 
tion of the act of 1862 did not become by reason of the subsequent 
conveyance of March 27, 1862, to the corporation cf the eity of 
New Brunswick, a contract between that corporation and the 
township of North Brunswick, the obligation of which the legisla- 
ture was forbidden to impair; that one legislature could not con- 
fer upon a township a power of taxation which a subsequent 
legislature could not revoke against the objection of the township ; 
that the power of the legislature over a corporation created for the 
purpose of local government was supreme ; that no contract with 
such a corporation arose from the delegation to it of taxing author- 
ity, citing Tinsman v. Belvidere Del. R. R. Co., 2 Dutcher 148, 
Mayor v. Jersey City and Bergen R. R. Co., 5 C. E. Green 360, 
and Rader v. Southeasterly Road Dist., 7 Vroom 273, and that the 
power of taxation was not in any sense the private property of the 
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municipality, but was peculiarly a public and governmental power, 
and must as such be at all times susceptible of repeal or modifica- 
tion, according to legislative discretion so far as the mere right of 
the township to exercise it was concerned. 

The judgment of the Supreme Court was that the assessment of 
taxes should be set aside. The collector of the township removed 
the case by a writ of error to the Court of Errors and Appeals of 
the State, which affirmed the judgment in an opinion, 46 N. J. 
Law (17 Vroom) 204, adopting the reasons given by the Supreme 
Court. The case having been remitted to the Supreme Court the 
collector has brought it here by writ of error to that court. 

On the question as to the effect of the act of 1866 in repealing 
the second section of the act of 1862, we concur with the highest 
conrt of New Jersey, that the provisions of the two statutes can- 
not stand together, and that it is impossible to give full effect to 
the language of the repealing provision of the act of 1866 and keep 
in operation the second section of the act of 1862. We must there- 
fore hold as the State court held that the second section of the act 
of 1862 was repealed by the act of 1866. This leaves open only 
the consideration of the question as to whether the second section 
of the act of 1862 created a contract, the obligation of which 
could not be constitutionally impaired by the repeal of the second 
section. 

It is contended for the collector that the tax provided for by the 
second section of the act of 1862 is in the nature of a ground rent 
and of a right reserved by the township of North Brunswick, out 
of the land conveyed by the deed of March, 1862; that the fee of 
the poor farm belonged to the township in its private and proprie- 
tary character; that the farm had been acquired by the taxation 
of the inhabitants of the township; that the legislature could not 
deprive them of it without their consent; that the township was 
authorized by the legislature to convey the farm to the corporation 
of the City of New Brunswick for the consideration in part of the 
right of the township of North Brunswick to tax it so long as it 
should be embraced in the limits of that township; that in taking 
title the City of New Brunswick agreed to pay to the township an 
annual sum to be determined in amount by the annual tax rate of 
that township, so long as the farm should remain under and receive 
the benefit of the municipal government of that township ; that the 
right thus reserved of levying and collecting such tax became 
thereby vested in that township, and the amount of tax, when de- 
termined, became its private property ; and the case involves the 
question of the authority of the legislature over the private pro- 
perty and vested rights of the township, and not the question of 
its authority over the public and governmental powers of the 
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We concur in the views of the Court of Errors and Appeals of 
New Jersey this question. It is not the same question as that in- 
volved in the principle recognized by this court, that a provision in 
an act of a legislature, exempting certain specified property from 
taxation by the authorities of a state or a municipality for all time 
or for a limited time, constitutes a contract in respect to such pro- 
perty, the obligation of which cannot be impaired by a subsequent 
legislature, and is therefore a contract within the protection of the 
constitution of the United States. 

It is to be observed in the present case that the act of February 
18, 1862, does not assert or recognize the fact that the privilege of 
taxing the poor farm in the future was a part of the consideration 
for the conveyance of that farm by the township of North Bruns- 
wick. The act recites that the townships of North Brunswick and 
East Brunswick had agreed to convey and sell to the corporation 
of the City of New Brunswick their interest in the poor farm and 
the personal property thereon for the sum of $2,611.13, ‘‘ the value 
of the interest of those townships therein.’’ It then empowers the 
two townships to convey their interests in the poor farm and the 
personal property thereon to the corporation of the City of New 
Brunswick ‘* for the sum aforesaid.’’ It then enacts in the second 
section, which is a separate and independent section, ‘‘ that the said 
poor farm and the personal property thereon shall be at all times 
hereafter liable and subject to taxation by the said township of 
North Brunswick, so long as itis embraced in the limits of said 
township of North Brunswick.”’ 

So also the deed of March 27, 1862, recites as its consideration 
the sum of $2,611.13, paid by the corporation of the City of New 
Brunswick to the grantors. No other consideration is expressed. 
The act of February 18, 1862, is incorporated in the deed as the 
authority by virtue of which the grantors convey the property. 

It is not intended to suggest that if the right of taxation had 
been named in the act or in the deed as a part of the consideration 
for the convevance, it would have made a different case; but re- 
ference is made to the actual provisions of the act and the deed 
solely for the purpose of showing that they evince no idea on the 
part of the legislature or of the parties to the conveyance that the 
perpetual right of taxation now asserted formed any part of the 
consideration of the transaction. 

The true principle involved in the case is whether the power of 
taxation on the part of a municipal corporation is private property 
or a vested right of property in its hands, which when once confer- 
red upon it by‘an act of the legislature cannot be subsequently 
moditied or repealed. Even without the special provision of the 
second section of the act of February 18, 1862, it is to be presumed 
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perty and vested rights of the township, and not the question of 
its authority over the public and governmental powers of the 
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that the poor farm and the personal property thereon would while 
situate in the township of North Brunswick be subject to taxation 
by that township, unless exempted from such taxation on the 
ground ofa charitable use. The special question in this case 
arises, therefore, solely ont of the use of the words in the second 
section ‘‘at all times hereafter.’’ The provision of the second section 
and the contention there made on the part of the collector, necessarily 
imply the authority of the legislature to confer the power of taxa- 
tion upon the township, and the non-existenve of such power un- 
less conferred by the legislature. The question arising is there- 
fore, whether the legislature which passed the act of February 18, 
1862, could lawfully so grant the power of taxation to the township 
in perpetuity, that a subsequent legislature could not repeal or 
modify such grant of power. 

Weare clearly of the opinion that such a grant of the power of 
taxation by the legislature of a state does not form such a contract 
between the state and the township as is within the protection of 
the provision of the constitution of the United States which for- 
bids the passage by a State of a law impairing the obligation of 
contracts. The conferring of such right of taxation is an exercise 
by the legislature of a public and governmental power. It is im- 
parting to the township of a portion of the power belonging to the 
State, which it can lawfully impart to a subordinate municipal cor- 
poration, but from the character of the power it can not be impart 
ed in perpetuity and is always subject to revocation, modification 
and control by the legislative authority of the State. The author- 
ities to this effect are uniform. 1 Dillon on Mun. Corp., 3d Ed. §§ 
61, 63 and cases there cited ; Cooley on Const. Lim., 3d Ed. *192, 
*193, *237 and cases there cited ; East Hartford v. Hartford Bridge 
Co., 10 How. 511, 534; State Bank v. Knoop, 16 How. 369, 380; 
United States v. Railroad Co., 17 Wall. 322, 329; Philadelphia v. 
Fox, 64 Pa. St. 169; Mayor v. Jersey City and Bergen R. R. Co., 
20 N. J. Eq. (6 C. E. Green) 360; Police Jury v. Shreveport, 5 
La. Ann. 661, 665; State v. St. Louis Court, 34 Mo. 546, 552; 
People v. Morris, 13 Wend. 325, 331; Warner v. Beers, 23 Wend. 
103. 126; City of Richmond v. Richmond and Danville R. R. Co., 
21 Grattan 604, 613; County of Richland v. County of Lawrence, 
12 Ill. 8; Trustees of Schools v. Tatman, 13 Ill. 27, 30; Gutzwel- 
ler v. People, 14 Ill. 142; Sangamon County v. City of Spring- 
field, 63 Ill. 66, 71. 

In the present case the second section of the act of February 18, 
1862, has no more force than if the words ‘‘at all times hereafter ”’ 
had been omitted ; and the section is to be construed as if it only 
temporarily conferred the rigbt of a taxation on the township, sub- 
ject to be recalled at the pleasure of the legislature. There is no 
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element of private property in the right of taxation conferred upon 
a municipal corporation. Property acquired by paying for it with. 
money raised by taxation is property. The legislation in question 
does not affect or interfere with any such property. The poor farm 
and the personal property thereon are not the property of the town- 
ship of North Brunswick but are the property of the corporation 
of the City of New Brunswick. Nor is there anything violative of 
any provision of the constitution of the United States in the enact- 
ment of the legislature of New Jersey that the property in ques- 
tion shall be exempt from taxation because it is used exclusively 
for charitable purposes. 

The long recognized and universally prevalent policy of making 
such exemption is a warrant for saying that the second section of 
the act of February 18, 1862, is fairly to be regarded as containing 
an implied reservation that such exemption might be thereafter 
made as being the exercise of a public and governmental power 
resting wholly in the discretion of the legislature, and not the sub- 
ject of contract. Judgment affirmed. 


ANNA JOHNSON v. THE BALTIMORE AND NEW YORK RAILWAY COMPANY. 
(Court of Chancery of New Jersey, May 6, 1889.) 


Condemnation of Land--Eminent Do- 
main-— Possession Cannot be taken after Appeal 
on Tender of sum Awarded by Commissioners. 
—1. It is not necessary, where land is taken 
under the general railroad law, that actual 
payment of compensation to the land owner 
should in all cases precede appropriation, 
After the amount to be paid as just com- 
pensation has been finally fixed either by the 
award of commissioners or the verdict ofa 
jury, a tender tothe land owner and a re- 
fusal by him to accept, will be regarded as 
equivalent to payment. _ 

2. A railroad company may, under the 
general railroad law, acquire a right to take 
possession of the land condemned for its use 
on tender of the amount awarded by commis- 
sioners, provided the tender be made before 
the land owner appeals; but where no tender 
is made until after the land owner appeals, 
there no right to take possession can be 


acquired until a tender be made of the 
amount found by a jury. 

3. Until what is just compensation has 
been ascertained in the manner directed by 
law, and the condemnation money paid, 
either actually or constructively, it is not 
within the power of the legislature to dis- 
possess the land owner and put another per- 
son in possession of his land. 

4. Where a statute, authorizing the con- 
demnation of land, provides, as part of the 
method of ascertaining what is just compen- 
sation to the land owner, that he may ap- 
peal, and have a trial by jury, his right to 
a trial by jury constitutes a material part of 
the method of ascertaining what is just com- 
pensation to him, to which he has a right to 
resort before yielding the possession of his 
land if he desires to do so, and acts with 
reasonable promptness. 


On application for injunction heard on bill and affidavit and 


answer and affidavits. 


Mr. Frank Bergen for complainant. 
Mr. A. Q. Keasbey for defendant. 
Van FLEET, V. C.: The facts which it will be necessary to con- 
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sider in deciding this application are few in number, and may be 
sufficiently stated for present purposes as follows: The defendant 
is a railroad corporation, organized under the general railroad law 
of this state. It has procured certain lands, belonging to the com- 
plainant, and constituting part of a farm owned by her, situate in 
the County of Union, to be condemned for the use of a railroad 
which it is constructing. The commissioners appointed to estimate 
the value of the complainant’s land and assess her damages made 
their report on the eighteenth day of March, 1889, awarding her 
nearly $2,000, and within two days thereafter the complainant ap- 
pealed from the award. The complainant’s farm is subject to 
mortgages, amounting in the aggregate, to $3,600. The complainant 
refused to consent to the payment of the award to the mortgagee, 
and the mortgagee refused to consent to its payment to the com- 
plainant, and the defendant then asked leave, under the statute of 
1877, to pay the award into this court, and such leave being given, 
the defendant, on the third day of April, 1889, paid the money into 
court and gave notice of that fact to both the complainant and the 
mortgagee, and thereupon took possession against the protest of 
the complainant of the lands condemned, and commenced the con- 
struction of its railroad thereon. The complainant insists that the 
defendant's appropriation of her lands under the circumstances 
stated constitutes a violation of her constitutional rights, and she, 
therefore, asks an injunction restraining the defendant from mak- 
ing any use of her lands until just compensation shall have first 
been made to her therefor. 

The constitution in declaring what powers the legislature shall 
not exercise says, among other things, that ‘‘individuals or private 
corporations shall not be authorized to take private property for 
public use, without just compensation first made to the owners.’ 
No compensation had been made to the complainant by actual pay- 
ment when the defendant appropriated her lands. It is not, how- 
ever, necessary that the money which the tribunal appointed by 
law to determine what shall be just compensation in the particular 
case shall actually pass into the hands of the land owner before his 
land is appropriated. After the amount to be paid as compensa- 
tion has been finally fixed a tender to the land owner, anda refusal 
by him to accept is regarded as equivalent to payment or as the 
equivalent of the actual making of compensation. Doughty v. 
Somerville and Easton R. R. Co., 1 Zab. 442; Mercer and Somer- 
set R. R. Co, v. Delaware and Bound Brook R. R. Co., 11 C. E. 
Gr. 464; Redman v. Philadelphia, M. & M. R. R. Co., 6 Siew. 
168. It is also provided by statue, that where lands, subject to 
lien, are taken by the exercise of the power of eminent domain, the 
Chancellor may order the money awarded to the owner to be paid 
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into the court of Chancery, to the end that that court may direct 
its distribution, and that the payment of the money into court, and 
the giving of written notice to the owner, that the money has been 
paid into court, shall have the same effect as if the money had been 
tendered to him. Rev. 1278. The order authorized by this statute 
has been made, the money has been paid into court, and the notice 
which the statute directs shall be given has been given. The 
validity of this statute as a constitutional exercise of legislative 
power is not assailed or questioned, sg it would seem to be clear 
that the court, in considering the question, whether an injunction 
shall be granted or not, must look at the case exactly as it would 
if the fact was that an actual tender had been made on the third of 
April, 1889, of the sum awarded by the commissioners, and the 
complainant had refused to receive it. 

This brings us to the decisive question of the case, namely, can 
a railroad company, organized under the general railroad law, law- 
fully take possession of the land condemned for its use on tender 
of the sum awarded by commissioners in a case where the land 
owner appealed from the award before the tender was made? In 
other words, can a land owner, in view of the provision of the con- 
stitution on this subject be compelled to yield the possession of 
such part of his land as a railroad company may require for the 
construction of its road, while the question what sum of money will 
constitute just compensation to him for his land is in course of 
judicial determination? The constitution does not declare by what 
method what will be just compensation to the land owner shall be 
be ascertained. It leaves the legislature free to adopt any method 
which to it may seem just and adequate to that end, and it may be 
that it would be competent for the legislature to declare that an 
award made by commissioners should, without the intervention of 
a jury, be final and conclusive upon that question. That, however, 
is not the method prescribed by the general railroad law. The 
law declares in the first place that where the railroad company and 
the land owner cannot agree commissioners shall be appointed to 
appraise the value of the land and assess the damages, and that 
after they have made an award, and their report has been filed, the 
company shall, on payment or tender of payment of the amount 
awarded as is in a subsequent part of the act provided, be empow- 
ered to enter upon and take possession of the land condemned. The 
act then gives both the land owner and the railroad company a 
right of appeal with a right to a trial by jury, and directs how an 
appeal shall be taken, and where and by whom the appeal shall be 
tried. It then provides that an appeal by the land owner shall not 
prevent the railroad company from taking the land on filing the 
report of the commissioners, but immediately adds, provided, that 
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in no case whatever shall the company enter upon or take posses- 
sion of any land for the purpose of constructing its road thereon 
until it has paid to the party, entitled to receive the same, the 
amount assessed by the commissioners as the value of such lands 
or damages, in case the report of the commissioners is not appealed 
from, or if the same is appealed from then the amount which shall 
be found by the jury by whom the issue shall be tried. But in 
case the party entitled to receive the amount assessed by the com- 
missioners in case there shall be no appeal, and in case of appeal, 
the amount found by the jury, shall refuse, upon tender thereof 
being made to receive the same, or shall be out of the State, or un- 
der any legal disability, then the payment of the amount assessed, 
or found as aforesaid, into the circuit court of the county wherein 
the lands lie shall be deemed a valid and legal payment. Rev. 
929, §$ 101. 

Now, although it must be admitted that the purpose of this en- 
actment is not expressed in language so perfectly lucid that there 
cannot be two opinions about what it means, yet I must say I do 
not think that its meaning is involved in much doubt. As I un- 
derstand it, it declares, in the first place, that in no case shall a 
railroad company have a right to take possession of land condemned 
for its use until it has first paid for theland. So far theact simply 
gives expression to the constitutional principle, that payment must 
in all cases precede appropriation. In the second place, the act, 
in presenting the amount which the railroad company shall pay, 
as just compensation, to get a right to take possession, says that if 
no appeal has been taken it must pay the amount awarded by the 
commissioners, but if an appeal has been taken, then it can only 
acquire a right to take possession by paying the amount which 
the jury shall have found. Thus far the statute has merely de- 
clared what shall be the right of the railroad company in respect 
to the possession of land condemned for its use, in cases where it 
is possible for the corporation to make actual payment to the land 
owner. 

But it was necessary to go further and make provision for cases 
where no actual payment could be made; as for example, where 
the person entitled to the money was incompetent or unwiliing to 
receive it, and where, unless provision was made for a constructive 
or substituted payment, the railroad would be unable, while the 
incompetency or unwillingness continued, to get possession of the 
land. The act makes such provision in these words: ‘‘ But in 
case the party entitled to receive the amount assessed by the com- 
missioners, in case there shall be no appeal, and in case of appeal, 
the amount found by the jury, shall refuse, upon tender thereof 
being made, to receive the same, or shall be out of the State, or 
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under any legal disability, then the payment of the amount as- 
sessed, or found, as aforesaid, into the circuit court of the county 
wherein the lands lie, shall be deemed a valid and legal payment.”’ 
The purpose of this clause, as I understand it, is to make provis- 
ion that a constructive payment may be made, where by the pre- 
ceding clause an actual payment is required, but cannot be made. 
That is to say, a railroad company may, under this clause, acquire 
a right to take possession of the land condemned in cases where 
tender of the amount awarded by commissioners is made, and the 
money paid into court, before the land owner appeals, but where 
no tender is made until after the land owner has taken his appeal, 
there no right to take possession of the land condemned can be ac- 
quired until a tender be made of the amount found by a jury. 
This, as it seems to me, is the obvious meaning of this clause, and 
this construction conforms to what, in my judgment, must be re- 
garded as sound principle. Where the legislature provides, as 
part of the method of ascertaining what is just compensation, that 
the land owner may appeal from the award of the commissioners, 
and have a trial by jury, it would seem to be entirely clear, that it 
cannot be said, after an appeal has been taken, that what is just 
compensation in that particular case has been ascertained in the 
manner appointed by law, for, in such a case, a right to a trial by 
jury constitutes a very material part of the method appointed by 
law for the ascertainment of what is just compensation. And un- 
til what is just compensation has been ascertained in the manner 
authorized by Jaw, and the condemnation money paid, either ac- 
tually or constructively, it is not within the power of the legisla- 
ture to dispossess the land owner and put another person in pos- 
session of his land. It is quite plain, I think, that the legislature 
intended that an appeal by the land owner should operate as sup- 
ersedeas upon the award of the commissioners, and to deprive it of 
all effect as a determination of what is just compensation, and to 
leave the parties, with respect to their rights in the land in ques- 
tion, after an appeal, just where they were before the award was 
made. This is the construction which somewhat similar provis- 
ions found in special charters have received. Browning v. Cam- 
den and Woodbury R. R. Co., 3 Gs. Ch. 47; Mettler v. Easton 
and Amboy R. R. Co., 10 C. E. G. 214; 8S. C., 8 Vr. 222. 

The section of the general railroad law under consideration con- 
tains an additional provision. It declares that the party entitled to 
receive the amount assessed by the commissioners may receive the 
same without thereby being barred of his appeal, and then adds, 
‘Cand on such tender or payment of the money into court, in case 
it be refused as aforesaid, or in case the said company, incorporated 
under this act, shall appeal from the finding of the commissioners, 
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then the said company, upon payment of the amount so assessed 
or found as aforesaid into the said circuit court, shall be empow- 
ered to enter upon and take possession of said lands and proceed 
with the work of constructing its road.’’ This sentence, it will be 
seen, is so imperfectly constructed that it is not easy to see just 
what itmeans. That part of it which was intended to give a rail- 
road corporation, when it appealed, the right to take possession of 
theland condemned by simply paying the condemnation money into 
court, without paying or tendering the money to the land owner, 
has been held to be unconstitutional. Redman v. Philadelphia, 
M. & M. R. R. Co., 6 Stew. 165. Now, if we strike out the words 
which have been held to be without legal force, this sentence will 
read as follows: ‘‘ And on such tender or payment of the money 
into court, in case it be refused as aforesaid, the said company 
shall be empowered to enter upon and take possession of the land.”’ 
The tender and payment here referred to are obviously those 
spoken of in the clause immediately preceding, and what this 
clause was intended to declare, as I think, is this: that in cases 
where the com oners have made an award, from which the land 
owner has not ap , the railroad company may, after making 
tender of the cond pation, money, in case it is refused, pay the 

nd possession of the land; or, if an 
appeal has been taken, the rai ad company may then acquire a 
right to take possession of the’ by tendering the amount found 
by the j jury, and if it is refused, pay the money into court. Con- 
strued in this way, the law under consideration is made con- 
sistent with itself and freed from all doubt as to its constitution- 
ality. 

No tender, actual or constructive, was made in this case until 
after complainant has appealed from the award made by the com- 
missioners, so that when the tender was made the question as to 
what will constitute just compensation to the complainant was un- 
settled, and in due course of judicial determination in the manner 
directed by the law under which complainant's lands were being 
taken. The defendant’s act, in taking possession, was consequently 
without warrant of law, and in violation of the complainant’s 
constitutional rights,’and she is, therefore, entitled to an injunc- 
tion restraining the pertendamy from constructing a railroad on her 
lands. id 
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Orphans’ Court.— Account Adjudicated— 
Executor’s Commissions. 

1. A general allowance of commissions, 
without direction as to how they shall be 
divided, does not amount to a determination 
that they shall be divided by equal shares. 

2. Where the court at the time it fixes 


MOUNT vw. SLACK, 


GEORGE W. MOUNT v. CLARENCE M. SLACK. 


May Term, 1889.) 


the amount of the commissions to be al- 
lowed, also determines, upon due notice, the 
proportions in which they shall be divided, 
and records its determination on the ac- 
count, the action of the court amounts to a 
judgment, and will not be changed except 
fraud or mistake be first shown. 


On appeal from an order of Middlesex Orphans’ Court. 

Mr. George O. Vanderbilt for appellant. 

Mr. Silas D. Grimstead for respondent. 

THE VICE-ORDINARY: The parties to this appeal were the ad- 
ministrators of Enoch Mount, deceased. Letters of administration 
were granted to them in September, 1878. In August, 1881, the 
respondent, Clarence M. Slack, procured an account of the admin- 
istration of the estate to be allowed and confirmed by the Orphans’ 
Court of Middlesex County, in which an allowance for commis- 
sions was made. The allowance appears on the credit side of the 
account in this form: ‘* Commissions on $27,438.99, $728.79’? The 
appellant, George W. Mount, did not take part in the preparation 
of this account—he furnished none of the items embraced in it, 
but they were all furnished by his co-administrator ; nor did the 
appellant participate in having the account stated and audited by 
the Surrogate, nor in having it passed by thecourt. His name ap- 
pears in its caption, but he did not swear to it. As he himself 
states, the only connection he ever had with the account, prior to 
its allowance, was that he saw it at the Snrrogate’s office. In 
February, 1887, more than five years after the account had been 
allowed and confirmed, it is said an order was made giving the ap- 
pellant leave to swear to the account nwne pro tune. That order 
is not before this court. A controversy having arisen between the 
parties as to how the commissions should be divided, the respond- 
ent applied to the Orphans’ Court to apportion them, and that 
court, after hearing a large number of witnesses, made an order, 
in September, 1887, dividing them in the proportion of one-fourth 
to the appellant and three-fourths to the respondent. That is the 
order which the appeal presents for review. 

There can be no doubt about the power of the Orphans’ Court to 
make the order in question, provided its jurisdiction over the sub- 
ject in this particular case had not been exhausted when the order 
was made. The one hundred and twelfth section of the Orphans’ 
Court Act (Rev. 776), in substance declares that where any differ- 
ence arises between administrators in regard to the proportion in 
which the commissions allowed to them shall be divided, the 
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Orphans’ Court shall determine the same, having regard to their 
respective services. In a case between these same parties, this 
statute has been held to merely sive the Orphans’ Court power to 
determine how the commissions shall be divided, or what propor- 
tion each shall be entitled to take, but not to compel an actual di- 
vision or payment in conformity to its judgment, Mount v. Slack, 
39 N. J. Eq. (12 Stew.) 233. 

Two faults are imputed to the order under review : 

First, it is said that the legal effect of a general allowance of 
commissions, without direction as to how they shall be divided, is 
to confer upon each accountant, where there are only two, a right 
to one half of the sum allowed, and that consequently an allow- 
ance, without direction as to how division shall be made is equiv- 
alent to an express judgment that a division shall be made by 
equal shares. In other words, the claim in this case is that the 
court, by making a general allowance, without direction as to di- 
dision, pronounced a decree, which, in its legal effect, declared 
that the division should be made by equal shares. I cannot concur 
in this view. It seems to me to be radically unsound. It assumes, 
it will be seen, that the court pronounced judgment on a question 
which was not before it, and upon which the parties had not been 
heard, and which, in fact, had not then arisen. It is not until a 
difference has arisen as to the proportion in which the division 
shall be made that the parties have a right to gall for the judgment 
of the court, and then not until one party has given notice to the 
other; pursuant to paragraph eight of the rules of the Orphans’ 
Court (Dick. Pro. Pre. 21), that he will apply for an order making 
anapportionment. Theaccountants may, undoubtedly, when they 
ask to have the sum to be allowed for commissions settled, also 
ask the court to determine the proportions in which they shall be 
divided, and if the court, upon such application, makes a deter- 
mination upon that subject, and records its determination upon 
the face of the account, its judgment will be conclusive upon the 
parties, and not subject to be changed unless fraud or mistake be 
shown. Stevenson's Adm. v. De Hart’s Exr., 21 N. J. L. (1 Zab.) 
70. But in the case under consideration, no determination as to 
how the commissions should be divided was asked for by either 
party at the time the amount of the commissions was settled, nor 
was that question at that time at all considered by the court, nor 
was it ever put in course of judicial determination until the re- 
spondent applied to have it decided. Until the order in question 
was made, the court had not exercised its jurisdiction over the sub- 
ject adjudged by the order, and its authority, therefore, to make 
the order, without fraud or mistake being first shown, would seem 
to be beyond question. 
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The second fault imputed to the order is that it rests on an er- 
roneous conclusion as to the facts of the case, the contention being, 
that if proper regard is had to the services respectively rendered 
by the appellant and respondent, in the settlement of this estate, 
it will be apparent that the order awards to the appellant much less 
than he is fairly entitled to. The claim is that he should have been 
allowed at least one half of the commissions. I shall not review or 
discuss the evidence. After giving it full and careful considera- 
tion, I am not able to say that the conclusion reached by the court. 
below is so clearly erroneous that the order ought to be reversed ; 
on the contrary, I believe substantial justice has been done. 

The order appealed from will be affirmed with costs. 


VAN DOREN v. VAN DOREN, 
(Court of Chancery of New Jersey.) 
Master— Duties and Functions of—Liability for Misbehavior, 
or Neglect of Duties of—Ezaecutor. 

In this case the master under an order of the court received cer- 
tain moneys which he deposited in bank in his personal account, 
failing to make any distribution of the same. After a lapse of some 
twenty years and after the death of the master, an acticn is brought 
to recover the moneys so deposited, together with the interest. 
Diokxinson, 8. M., Special Master, in his conclusion filed in this 
cause, says: 

It is proper, in explanation of the report herewith submitted, 
that the grounds upon which the report is made should be stated : 

The object of the reference was to ascertain what interest if any 
should be accounted for by the master. 

In arriving at the conclusion that no interest upon the fund in 
question is to be accounted for, I find : 

1. That the duties and functions of the master in respect to the 
fund were ministerial only and not fiducial. 

2. That the liability of the master for misbehavior or neglect was 
to the court that appointed him and not to the parties to the suit. 

3. And that for any neglect or misbehavior of the master, his 
executor (the master being dead) is not accountable. 

Originally, in England the duties of the masters were ministerial, 
being employed as the clerks of the Chancellor in the formation 
and issuing of original writs, and when a separate court of: equity 
was instituted they exercised judicial functions in matters specially 
referred to than by the Chancellor. 

They were originally created by patent from the King, but since 
the reign of Edward XIV have been appointed by , the Lord 


Chancellor. 
In a report of commissioners on Courts of Justice made to the 
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British House of Commons in the year 1816, the duties of masters 
are enumerated. 

On March 28, 1770, William Franklin, then Governor of the Prov- 
ince of New Jersey, by and with the advice and consent of the 
Council of the Province by ordinance (Book A. B. of Ammo.) or- 
dained and declared that his excellency, William Franklin, be con- 
stituted Chancellor and Judge of the High Court of Chancery or 
equity of New Jersey, etc., and further to nominate, constitute, 
and appoint and commission such and so many masters, clerks, ex- 
aminers, registers and other necessary officers as shall be needful, ete. 

Under the constitution of 1776 the equity jurisdiction was to be 
executed by the Governor forthe time being or in bis absence by the 
Vice-President of the Council, and after the adoption of that con- 
stitution the legislature enacted that the several courts should be 
confirmed, established and continued to be held with the like 
powers as before the declaration of independence. 

In 1845 it was enacted that the power of appointing masters in 
Chancery should ‘‘ continue in the Chancellor and be exercised by 
him as»heretofore.”’ 

Thus it will be seen that the duties and functions of masters in 
Chancery in this State are in general the same at this day as they 
formerly were in England. 

It was argued on the reference in this matter that the directions to 
the master to deposit the fund in the bank in his name as master, 
etc., constituted him a trustee and that he is liable as a trustee for 
interest on the presumption that the money was used for his own 
benefit, it appearing that at certain intervals when the bank book 
was balanced at the bank where the master left his funds, an amount 
equal to the fund did not appear to his credit; but I have been un- 
able to find any reported case where this doctrine was advanced or 
allowed. From the very nature of the office the master cannot be 
considered as a trustee. There was no privity, no confidence be- 
tween him and the parties to the suit, and therefore the conditions 
that constituted a trust could not arise. The master is the officer of 
the court and not of the party. In Murgrove v. Nash, 3 Edw. Ch. 
172, it was held that a receiver vannot be compelled to account and 
show his books to a party in the suit. He is to account to the 
court only whose officer he is. 

It is probable that few lawyers of standing and character would 
be found willing to retain the office of master if they were to be 
subject to all the liabilities attendant upon the office of a trustee. 

The direction to the master to deposit, etc., is contained in the order 
for the distribution of the proceeds of the sale, which now is the 
last paper filed in the cause. No evidence was produced before 
me to show that the terms of this order were ever brought to the 
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attention of the master beyond the fact that was admitted that the 
whole proceeds of sale except the fund in question were paid out 
by the master to the parties entitled to them. There is no sugges- 
tion that the fund was at any time considered unsafe under the con- 
trol of the master, and it was competent for the parties interested 
therein at any time to apply tothe court to exercise its power of com- 
pelling the master todo his duty.. Itappears in evidence that soon 
after the death of the master application was made to the agent of his 
executor for information in respect to the fund, but no application 
was made to the Chancellor until a very recent period looking to its 
payment, when an order was made with the assent of the executor 
for the payment of the fund into court, and the money is now in the 
hands of the depositary of the court. 

At the time the order of the distribution in the cause was made, no 
interest was payable on moneys deposited in court, and it was not 
considered at that time that deposits in court should earn interest, 
and it was not until 1870, when the deposits of the court became very 
large and the custom among the banks of paying interest on per- 
manent deposits was extended, that it was arranged that the deposi- 
tary of the Court of Chancery should allow interest on the deposits. 

If the court were now dealing directly with the master it would 
be itsduty to inquire strictly into the causes and reasons for his 
failure to carry out its directions in the matter of the deposit, and 
if it were found there was wilful neglect or misbehavior it would 
be competent for the Chancellor to punish him by fine or other- 
wise, but since the matter was merely personal to the master no 
punishment can be inflicted on his representatives after his death, 
James v. Phillips, 2 P. Wm. 657, and Iam therefore forced to the 
conclusion that no action looking to collection of interest on the 
fund while in the custody of the master can be taken under the 


circumstances. 





JOHN W. WOLF v. MARY E,. BONNELL, 

(Essex Circuit, April Term, 1889.) 
Jurisdiction—Domicile—Divorce—Decree not to be impeached 
collaterally. 

This action was upon a promissory note, on which the defendant 
was an accommodation indorser. The defense was coverture. On 
the trial these facts appeared. 

The defendant was married in this state in 1864. At the time of 
her marriage both she and her husband were domiciled here. After 
their marriage they lived here for three months with the husband’s 
parents and then moved to the state of Missouri. They lived 
together there for a year and a half when the defendant learned of 
an act of adultery on her husband’s part. She then left him aud 
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came back to New Jersey, bringing her child with her. In 1876 
the husband obtained a divorce against her in Missouri for deser- 
tion. The divorce proceedings were regular and legal under the 
laws of the state of Missouri. Service on the defendant was made 
by publication and she received no actual notice of the proceedings. 

Mr. Howard Hayes for the defendant. 

The defendant is a married woman and she was a surety on the 
note and is not liable. The divorce proceedings do not bind her. 
The only courts that have jurisdiction to alter the marriage status 
are those of the state where both parties are domiciled. While the 
wife’s domicile follows that of the husband, yet, if the wife leave 
the husband for a valid cause, she can, for the purpose of obtaining 
a divorce, acquire a separate domicile. If she can acquire a 
separate domicile for the purpose of obtaining a divorce, such 
should avail her as a defense against a divorce sought to be 
obtained by the husband. The defendant received no actual 
notice of the pendency of the divorce proceedings and there- 
fore does not come within the rule of Doughty v. Doughty, 1 Stew. 

Mr. C. W. Riker for the plaintiff was stopped by the court. 

DepvgE, J.: This is entirely a question of domicile. The wife’s 
domicile is that of her husband. The defendant and her husband 
acquired no marital domicile in this state. They acquired a marital 
domicilein Missouri. The courts of that state had jurisdiction over 
them. Ido not think that ina collateral proceeding of this kind 
the judgment of the Missouri court can be attacked by showing 
that the wife had acquired a separate domicile in another state. If 
this were a suit directly attacking the judgment of the Missouri 
court, as for instance a suit for divorce instituted by the wife, it 
might be different. I shall direct the jury to bring in a verdict for 
the plaintiff. 


ELWOOD P. HEPPARD v. CARR & SMITH. 
(Gloucester Circuit Court, at Chambers, May, 1889.) 





Practice— Application for More Specific Bill 
of Partiewlars.—On an application for a more 
specific bill of particulars, the principle 
which governs the court is, that the party 
who avers matters which he must prove on 
the trial should so far apprise his opponent 


concerning them that he can intelligently 
prepare his pleadings and defenses. The 
particulars need not be the manner of proof, 
but only the matters themselves upon com- 
petent proof of which he proposes to rest 
his claim, 


On contract. Application for a more specific bill of particulars. 
Mr. Starr for the motion. 
Mr. Swackhamer, contra. 
GARRISON, J.: There are two claims in the plaintiff’s declaration: 
first, he claims for services as a plumber fora stated period ata 
fixed sum per diem, and in the second place he claims $250 on a 
specific contract. The nature of this special contract as stated in 
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the bill of particulars already furnished is, that the plaintiff was 
to manage a business (plumbing) for the defendants at Woodbury, 
for which service he was to receive a sum equal to one-half of the ; 
net profits of such business, after deducting costs of material and 
wages paid extra help. Plaintiff states the gross receipts received 
under this contract to have been $1,511.98 and the amount ex- 
pended for help and material at $1,011.98, leaving $500 balance. 

Demand is now made upon him to furnish a more specific bill of 
particulars. The insistment of the defendant is that the plaintiff 
disclose the times when and the persons for whom the services 
were rendered by which the gross sum was estimated, and the 
items of expense for help and material. This demand is resisted 
by plaintiff. 

Prior to and independent of the provisions of the practice act 
(sec. 236, Rev., p. 885) courts had under the common law practice 
authority to order a party to furnish a bill of particulars whenever 
such a course was necessary to the proper apprisal of the opposite 
party. This, however, while chiefly exercised in actions on money 
accuunts, had been extended by judicial usage to actions for slander, 
for negligence, and to actions on the case. 3 

The principle which guides the court in granting or refusing 
applications of this nature is, that the party who avers matters 
which he must prove on the trial, shall so far apprise his opponent 
concerning them that he may intelligently prepare his pleadings 
and defenses. This is a necessary part of any rational administra- 
tion of justice, and as the matters which a party must prove are | 
presumed to be within his knowledge, it can work no hardship. i 
The particulars thus required to be disclosed need not be the man- 
ner of proof which the party intends to employ, only the matters 
themselves upon competent proof of which he proposes to rest his 
claim. In the application of these principles each case must 
necessarily stand upon its own merits, the questions in every 
instance being, are the facts which constitute the claim within the f 
knowledge of the party averring and is there specification neces- , 
sary to a proper apprisal of the other party ? 

Applying these tests in the case in hand it is evident that the 
present motion should be granted. The plaintiff’s demand is that 
he did, for certain customers, certain work at a certain price, and 4 
that he paid certain sums for certain materials and for extra help 
and that upon the balance thus struck he rests his claim to com- 
pensation. These matters he must prove; he alone knows the items 
upon both sides of the account which he thus sets up. 

That a knowledge of the names of the customers and of the 
nature of the work done and of the expenditures incurred therein 
is necessary to the proper preparation of a rational defense will be 
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obvious from an illustration or two. Suppose at the trial the 
plaintiff testifies that on January first he put a boiler in the kitchen 
of John Smith, for which one hundred dollars was charged; the 
trial cannot be stopped while the defendant goes in quest of John 
Smith or of other evidence to show that there is no such boiler on 
the premises and never has been. Or suppose plaintiff testifies that 
the material in such job costs only one dollar, whereas an inspection 
would show it to be worth twenty dollars. How is defendant to 
meet such testimony unless he knows in advance what work the 
plaintiff claims for and what price he has charged against himself 
for the items in each job ? 

Enough has been said to show that the present case is one in 
which the plaintiff should furnish to the defendant a bill of the 
items of the account upon which he bases his compensation instead 
of a general statement that he claims the difference between the 
two arbitrary accounts. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 
NOTES OF DECISIONS, MAY 10, 1889. 


HAND v. MILLVILLE MUTUAL LIFE INS. CO. 
Insurance Company, Mutual—Charter—Assessments on Pre- 
miums—Insolvent Corporation—Preference. 

VAN SycKEL,J.: The charter of an insurance company provided 
that the insurers should become members of the company, and 
that they might give notes for premiums, and that the company 
was to have lien upon the notes. No other provision was made for 
individual liability. Although the company was called mutual it 
is plain there was no personal liability beyond that provided by 
the notes. The character of the notes is determined by the 
by-laws. The notes were divided into classes. There was pro- 
vision for contribution in the classes, and no further respon- 
sibility. This accords with the usual practice. There are 
cases in which it has been held that deposit notes are 
absolutely recoverable without assessment. These, however, 
turn upon peculiar provisions. They do not apply to such a case 
as this. The directors decided not to write any more notes, and 
decided that two and a half per cent. should be assessed upon 
the premium notes. The notes were accordingly surrendered. It 
now appears that two and a half per cent. is not enough. The 
question was whether the notes surrendered were subject to further 
assessment? The court below held that they were, and hence this 
appeal. 

We think the decree was right. The notes were not intended to 
be surrendered, but only delivered for the payment of a prelimi- 
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nary assessment. No surrender could possibly have been made 
absolutely without a mistake of both parties, and there is no reason 
why this should not be corrected. 

The next question is, whether marine losses might be made up 
out of notes given for fire risks? This depends upon the contract. 
(Policies and charter recited.) The policies all indicate that the 
corporation alone was the insurer. The insurance is an entirety. 
There is no suggestion of a special fund. ‘There is no reason why 
all losses should not be paid only out of the general fund, whether 
derived from sea or fire risks. It is contended that the by-laws 
change this. The general rule that members are bound by lawful 
by-laws does not apply to this case. Others besides those subject 
to the by-laws are insured. The by-laws by this contention might 
be made to overrule the charter. The insured need not inspect the 
by-laws. Indeed he has no right to do so. The charter is an 
assurance that there is no by-law inconsistent with it, Hillsborough 
v. Insurance Co., 17 Vr. 503. Whether a by-law is a part of the 
policy does not depend on whether the by-law exists, but on the 
construction of the contract. The qnestion of estoppel is sug- 
gested. The insured, even if he knew of the by-law, knew also 
that the company could waive the by-law. Having reduced their 
contract to writing, they made the writing the sole evidence of the 
contract, and dismissed all evidence of the custom of agents. The 
practice of the company makes it reasonable to believe that the 
contract did express the agreement. 

Another question is to what preference are the creditors entitled 
under § 80 of the act concerning corporations, which provides that 
there shall be no preference except as to mortgage and judgment 
creditors. There is no rule laid down as to mortgages. They are 
simply excepted. There is no rational basis for any greater prefer- 
ence than for so much of the debt as was included in the mortgage. 
It is different as to judgment creditors. Their debts are judgment 
debts to the whole amount of the judgment independently of the 
lien they have acquired. It is the opinion however of the majority 
of this court that the preference is only to the extent of the lien 
acquired by execution and not otherwise. 

Decree unanimously reversed. 

There was one decree, but several appeals. In the case of MoorE’s 
APPEAL the decision is affirmed. This involves the two and a half 
per cent. The Chancellor held he was liable to further assessment 
and we hold so also. | 

Reeves’ APPEAL relates to the mortgages and judgments. The 
decision in this case is reversed. 
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WILLISON v. SALOMON. 
* Interpleader—Appointment of Receiver on Petition for Discovery 
— What is Meant by Money Due. 

VAN SYoKLE, J.: This was a bill of interpleader. An order for 
discovery was made upon an execution at law, and a receiver was 
appointed. He made a demand for the final payment due under a 
contract for building. There were also claims made under the 
third section of the mechanic’s lien law. The complainant ad- 
mitting the sum due filed a bill of interpleader. No decree was 
entered. Testimony was taken and a decision was reached that the 
receiver was entitled to $1,000. It must be conceded that the 
contract was fraudulent, and that the husband acted in the name 
of his wife and in fraud of creditors. The question is as to the 
status of the receiver. The debt by virtue of which he was ap- 
pointed was not a debt in presenti. It was not a debt existing. 
The money was not yet due. It was not yet wholly earned accord- 
ing to the contract, and was not yet payable. The right to relief 
could not arise until the debt existed, nntil there was a default on 
the part of the debtor. The debtor must have failed to pay his 
debt and not merely have failed to assign future earnings. The 
money should have been paid into court subject to the rights of 
the mechanics’ lien claimants. They have not appealed, and there 
is a difficulty in determining their rights. There should have been 
a decree of interpleader. 

DerpurE, J., said he did not agree with the opinion in regard to 
the right to the appointment of a receiver. The contract was sub- 
stantially completed, and the money was all earned except fifteen 
dollars. The rights of the husband should go to the receiver. 

Dixon, J., concurred with this. Reversed. 10 to 3. 


McCARTIN v. McCARTIN. 
EHvidence— Witness in a representative Capacity. 

Opinion by VAN SycKkeEL, J.: The case involved the supplement 
of 1880, $$ 3 and 4 of the Evidence act. The question discussed by 
the court was: Ifa party sued in a representative capacity offers 
himself as a witness on his own behalf and does not testify to any 
matters or statements derived from the deceased person, can the 
opposite party thereby offer himself as a witness for all purposes ? 
Held, that the supplement of 1880 should be construed to har- 
monize with the old law, and therefore if an executor or adminis- 
trator offers himself as a witness on transactions with the deceased, 
he thereby renders the other party competent to testify on such 
matters. If he confines himself to other matters the other party 
is also limited. In this case the evidence disregarded by Vice- 
Chancellor Van Fleet should have been considered, but even when 
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so considered it will not change the result and the decree was 
therefore affirmed. 

Dixon, J., said: The supplement manifests an intention to deal 
with a specific point in the old law. The added clause applies 
only to those cases in which the representative capacity of one 
party prevents the other from testifying, not to other cases of dis- 
ability. The proviso is simply a limitation; it extends to those cases 
only which come within the law. My construction is, that if in a 
cause the party in a representative capacity is called, the other may 
testify generally, but if he is not called, the other party can only 
testify to those points not excluded by the supplement. 

GARRISON, J., concurred with this. 

Maat, J., said: A construction which leaves the fourth section 
unrepealed and unmodified is inadmissible. The subject was for- 
merly treated by exceptions, but now is governed by a general rule 
repealing by implication all previous legislation. I approve of the 
construction given by the Vice-Chancellor. 

BEASLEY, C. J., said he found the series of laws obscure and 
admitting of different constructions, and that he had come to the 
conclusion announced by Mr. Justice VanSyckel. It seems to 
me, he said, to warrant that construction, and this is to me so far 
preferable that it ought to be adopted. It appears to me absurd 
when the representative offered to prove a merely formal matter— 
a mere execution of a paper—to allow this to open the way to the 
other party to testify to all conversations with the deceased. This 
seems to me to be the best rule of practice, and it appears to be 
fairly within the intention of the legislature, and I therefore 
adopt this construction and concur with Mr. Justice Van Syckel.. 

REED, J., said, that looking not at the best plan of practice, but 
at the intention of the legislature, he concurred with Mr. Justice 
Dixon. 

The decree was unanimously affirmed. 











CARLISLE v. KNAPP. 
Mechanics Lien Law—Third Section—Sub-Contractor. 


The Chancellor did not read his opinion, but said: The third 
section of the Mechanics’ lien law affords a remedy only in case of 
money due to a contractor with the owner, and not in case of 
money due to a sub-contractor in favor of a material man who has 
furnished materials to him. We affirm the construction given to 
this section at the Circuit. 





ALBERSON v, FELLOWS. 
Agency— Trust. 
Garrison, J.: This was a bill to foreclose two mortgages. The 
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defense was fraud in stating the value of certain patents. The 
complainant acting for the mortgagor purchased the mortgages at 
very much less than their face. A person who undertakes to set- 
tle a debt for another cannot hold it for more than he actually 
paid for it. Decree reversed. Decree to be entered for the less 
amount. 





RICHARDS v. COLLINS. 
Infant, Custody of—Habeas Corpus. 

Kwapp, J.: This was a writ of habeas corpus for the custody of 
an infant. The child was in the custody of the appellants nearly 
all its life untii just before the writ issued. The Chancellor or- 
dered it into the custody of its parents. A return under oath is 
to be taken as true unless by consent of the Court the return is 
traversed. The other question was whether the case was in sucha 
shape as to give the Chancellor the broader powers of equity or 
whether he was bound strictly by the statute. I hold with State, 
Baird, Pros. v. Torrey, 21 N. J. Eq. (6 C. E. G.) 384, that the case 
comes within the broader powers of equity, and that the child 
should have been left with the appellants. Reversed. 

Note.—See Preston v. Preston, 12 N. J. L. J. 47. 





BURNS v.N. Y. L. E. & W’.. R. R. CO. 
Railroad Company—Right of Laborer to a seat under Contract 
g 


Jor Passage. 


GARRISON, J.: The plaintiff, a laborer in the defendant’s em- 
ploy, was riding in defendant’s train, occupying a seat in the 
smoking car. The train being crowded the conductor asked him 
to give up his seat to a passenger who had paid his fare. On his re- 
fusal to get up the plaintiff was ejected. The plaintiff had made 
a contract with the defendant to work for the defendant for $1.10 
a day, and to be carried back and forth from his work to his home. 
Whether the plaintiff was a servant or a passenger, he was en- 
titled toa seat. The right of passage secured by the contract in- 
cluded the ordinary incidents of carriage. If there were any re- 
striction, notice of it should have been given. He might not be 
allowed to intrudein a special car or a car not suited for him, but 
the foreman having indicated a car, the plaintiff was not obliged to 
give up his seat or to obey the orders of a train hand which might 
have deprived him of a substantial part of his contract, or perhaps 
exposed him to danger. It is not like the case of a servant in a 
private carriage who has no right to ride. 





Thorndike v. Morris. Judgment below affirmed. 
White v. Hathaway. Judgment below affirmed. 





COURT OF ERRORS AND APPEALS. 193 


Pennsylvania Railroad Company v. Anders. Order of the 
Vice Chancellor granting a preliminary injunction reversed. 

Troxell v. Silverthorne. Decree below affirmed. 

Sandford v. Blake, administrator. Involved the construction of 
a will. Decree below reversed. 

Inhabitants of the township of Freehold v. Inhabitants of the 
township of Marlboro, Monmouth county. Decree below affirmed, 
for the reasons given below. 

Wheeler v. Whipple. Decree below affirmed, for the reasons 
given below. 

Lorillard ». Union Brick and Tile Co. Decree below affirmed. 

Dodge v. Mayor and Aldermen of Jersey City. Decree below 
affirmed. 

Inhabitants of East Orange v. State, Hoetzel, Pros. Decree 
below affirmed. 

Swayze v. Hackettstown National Bank, two cases. Decree 
below affirmed. 

Beekman . Peter Voorhees et al. Decree below reversed and 
the Court directed to foreclose the mortgage. 

Chetwood, Hxecutrix, ». Wood. Decree below affirmed, on the 
opinion below. 

Tichenor v. Tichenor et al. Decree below affirmed. 

Isaac Hunt v. Richard Hunt. Decree below affirmed. 

Heisler et al. v. Prickett et al. Decree below affirmed. 

Dodge et al. v. James Roman. Decree below affirmed. 

Harper v. Harper. Decree below affirmed. 

Terhune v. Hackensack Savings Bank. Decree affirmed, on 
opinion given below. : 

Terhune v. Skinner. Decree below affirmed. 

Delaware, Lackawanna and Western Railroad v. Nevelle. On 
motion to strike out assignment of errors. Motion granted. Judge 
Dixon voted to strike out only those assignments which do not 
present any legal questions. 

Bailey v.°Smith. An appeal from a reference to one of the Vice 
Chancellors. Appeal dismissed on ground that such an order was 
a matter of discretion and not one by which the appellant could be 
aggrieved. 

Pfeiffer v. Bates. Decree affirmed. 

Haggerty ». Lee. Anappeal from the Chancellor to grant an 
injunction. Order affirmed. 

Hagaman v. Buchanan. Decree below reversed and multiplied. 

Mills v. Maine Ice Company. Judgment below reversed. 

McShane v. McShane. Decree below affirmed. 
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MISCELLANY. 


COURT OF CHANCERY, 
OPINIONS READ AT THE MAY TERM. 
[Reported by J. H. Stewart, Esq.]} 

At the opening of the May term, Chan- 
cellor McGill presided and the Vice-Chan- 
cellors were associated with him as usual, 
Vice-Chancellor Pitney occupied a seat on 
the bench for the first time since his ap- 
pointment. A large number of lawyers 
were present. Opinions were delivered in 
the following cases : 

Ackers v. Osborne. By the Chancellor. 
Construction of a will, as to whether certain 
legacies were vested or contingent. 

Pace v. Bartles. By the Chancellor. On 
exceptions to a Master’s report. Complain- 
ant conveyed a farm to defendent as security 
to pay a judgment at law and to repay the 
surplus, the defendant having been in pos- 
session of the premises and sold timber, etc., 
therefrom. The complainant excepted to 
the defendant’s answer because it did not 
set out account prayed for in the bill. The 
Master to whom the matter was referred 
reported that this exception was well 
taken, and to his report defendant excepts. 
Held, that defendant, if he submits to an- 
swer at all, must set out the account in his 
answer. 

Rosenfeld v. Schumann. By the Chancel- 
lor. Construction of a will whereby a tes- 
tator’s widow was held to have taken a fee 
simple in certain lands, under the will. 

American Legion of Honor v. Smith. By 
Vice-Chancellor Van Fleet. A certificate 
of life insurance was issued by complain- 
ants to one Henry Smith, in favor of his 
wife, Hannah, for $5,000. He was divorced 
from her a mensa et thoro, and he then de- 
manded the surrender of the certificate, but 
she refused to give it up, alleging that she 
had paid all the premiums, and thereupon 
he assigned it, by a separate instrument, to 
his brother, Thomas Smith, who, after 
Henry Smith’s death, demanded it of com- 
plainants, and Hannah did also. Held, 
that decedent’s brother was not a member 
of Henry Smith’s family, or dependent on 
him, within the provisions of the certificate, 
and as complainants never approved the 
assignment to him, he never was entitled 
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the beneficiary and to be paid the $5,000 as 
such, 

Hayes v. Hayes. By Vice-Chancellor Van 
Fleet. Construction of a will. A gift to 
testator’s son of a certain amount of money 
due to testator from A. B., is a specific leg- 
acy, and as the executor must deliver it to 
the legatee, and could have recovered the 
amount by action against A. B., he is liable 
to the legatee therefor, but the latter’s rem- 
edy is at law, as the assignee of the amount, 
and his bill must be dismissed. 

Chancellor v. Bell. By Vice-Chancellor 
Bird. Mortgage given to the Chancellor 
to secure a widow’s interest in the premises, 
without naming “ his successors”” or men- 
tioning that interest was to be paid. On 
foreclosure bill by the widow’s assignee 
with a prayer for reformation by inserting 
the above stated omissions. Held, that the 
relief could be granted, even after a fore- 
closure and sale of the lands thereunder. 

Camden Safe Deposit Oo. v. Green. By 
Vice-Chancellor Bird. An injunction to re- 
strain the enforcement of a judgment at law 
made permanent. 

Van Doren v. Van Doren. By Vice Chan- 
cellor Pitney. A certain amount of money 
was ordered to be retained by a Master in 
Partition until the claimant entitled there- 
to should appear. He deposited it in a 
bank in his own name, and retained it there 
for several years after his death, and the 
matter having been revived, the Master was 
ordered to pay the funds into court. The 
Master to whom the reference was made re- 
ported that no interest was payable there- 
on. On exceptions théreto, held that 
whether the Master’s estate was liable for 
interest thereon or not depended on whether 
the fund had earned interest or not while 
in the Master’s custody, and that the Mas- 
ter’s executor was liable, and must account 
therefor; held, further, that the legal rate 
of interest is presumably recoverable, ir- 
respective of the rate allowed on ordinary 
deposits in this court, but the rate actually 
earned, if any, may be shown, and interest 
must, at all events, be paid on the amount 
drawn by the Master, where his balance 
falls below the $5,000. 





MISCELLANY. 


The Ordinary (McGill) also filed opinions 
in the Prerogative Court, in the following 
CASES : 

Hutchinson v. Newbold, affirming a decree 
of the Burlington Orphans’ Court, that 
where there are several executors,all of them 
must join in an application to have the es- 
tate declared insolvent. 

O’ Brien v. Dwyer, affirming a decree of 
the Hudson Orphans’ Court, admitting to 
probate a will executed five hours before 
the testatrix’s death. 

Bannister v. Jackson, affirming a decree of 
the Essex Orphans’ Court, admitting to 
probate the will of a testator who was men- 
tally enfeebled by the habitual use of in- 
toxicants, and even partly drunk when he 
executed his will. 





THE NEW LIQUOR LICENSE ACT. 
CHARGE OF THE CHIEF JUSTICE. 
[May Term, Mercer Circuit.] 

The Chief Justice told the Grand Jury 
that liquor sold by the small measure must 
be drunk on the premises. It cannot be 
sold in any quantity under a retail license 
to be drunk off the premises, Under li- 
cense to sell in quantities from one quart to 
five gallons the liquor must not be drunk 
on the premises. It is just the reverse of 
the provisions regulating the sale by the 
small measure. Under the eleventh sec- 
tion no license to sell in quantities less than 
a quart can#e granted where the grocery or 
other mercantile business is carried on, ex- 
cept in restaurants and where tobacco and 
cigars are sold. If the Court should fall 
into error and grant such a license, the li- 
censee would be misled and the place con- 
stituted a disorderly house. In conclusion, 
Chief Justice Beasley informed the jury 
that the new law was more highly penal 

than the old one. 





CONTENTS OF EXCHANGES, 


Rechtsgeleerd Magazjn, Part 3, Vol. vim, 
De Erven F. Bohn, Haarlem, Holland. 


Confiscation, etc., by B. Van Royen, Judge 
of the Court of Justice at Groningen; Our 
Law concerning Movable Property, by Prof: 
N. K. F. Land. 


Review of the Legislation in land during 
the year 1888, by Prot We L. P. A. 
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Molengraff. Comments and Communica- 

tions, 

The Review of the Legislation in England 
is of great interest. It refers especially to 
the Local Government Act: The Sea Fish- 
eries Regulation Act; The National Debt 
(conversion) Act ; The Customs and Inland 
Revenue Act; The Mortmain and Chari- 
table Uses Act; The Glebe Lands Act; 
The Land Charges Registration and Searches 
Act; The Law of Distress Amendment Act 
The Trustee Act; The Copyright (musical 
compositions) Act; The Patents, Designs 
and Trade Marks Act; The Companies 
Clauses Consolidation Act; The Employers’ 
Liability Act; The Preferential Payments 
in Bankruptcy Act; The Railway and Canal 
Traffic Act; The Solicitors’Act ; The County 
Courts Act; The Law of Libel Amendment 
Act, and a number of others of interest. 
Columbia Law Times, May, 1889. The Col- 

umbia Law Times, 49th street and Madi- 

son avenue, New York. 

A Synopsis of the Law Relating to Bills of 
Exchange, by Prof. George Chase. 

T he Criminal Law Magazine and Reporter, 
May, 1889, Frederick D. Linn & Co., Jersey 
City, N. J. 

The Defense of Former Jeopardy, by 
Stewart Rapalye. 

The American Law Register, April 1889. The 
= B. Canfield Co., Limited, Philadelphia, 

a. 

Matters requiring Judicial Notice, by E. 
W. Metcalfe; Statutes relating to Tele- 
phones, by J. B. Uhle; Fire Insurance, 
Effect of clause restraining original insurer 
from taking out a further policy on same 
premises, Annotation, by J. R. Berryman ; 
Disability of Attorney to act on both sides, 
Annotation, by J. C. Sallers. 

The Albany Law Journal, May, Weed, Par- 
son & Co., Albany, N. Y. 

Liability of Surety on Official Bond when 
officer has levied on property of stranger to 
the process, by Guy C. H. Corliss, May 11. 
Programme of the American International 
Congress of Medico-Legal Jurisprudence. 


The Virginia Law Journal, May, 1889, The 
Virginia Law Journal, Richmond, Va. 


Optional Contracts, May 9; Contracts by 
Correspondence, by James B. Kerr, May 23. 
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The Central Law Journal, May, 1889. The 
Central Law Journal, St. Louis, Mo. 


The Recent Law of Gifts, May 3; Trans- 
actions between Husband and Wife, by 
David Plessner, May 17 ; The assignability 
of Personal Contracts, by Floyd R. Mechem, 
May 24. 





BOOK NOTICES. 


Tue Compete Dicest. A Digest of All 
the Reported American Cases and Selected 
English Cases, with Synopsis of Statutes 
ot General Interest, Reference to Articles 
and Essays in Current Law Periodicals 
and to Text Books, and other Matters of 
Value to the Profession, contained in 
various Law Publications from July, 1887, 
to January, 1888. Editors, E. A. Jacob, 
J. A. Mallory, F. B. Walruth, besides five 
associate Editors. 1887 Part II. New 
York Digest Publishing Co., Publishers, 
1889. Edward A. Veghte, agent for New 
Jersey. 

This volume is equal in thoroughness and 
completeness to the first volume of which 
we have spoken already. It is by no means 
a mere index, but a digest stating the facts 
as well as the conclusions of law and stating 
both concisely as well as clearly. It is very 
well printed in large clear type so arranged 
as to make it easy to distinguish the divi- 
sions and sub-divisions. There are tables 
of cases digested and of cases criticised in 
each State separately. 

New York CHANCERY Reports ANNOTA- 
TED, Reports of Cases, Adjudged and 
Determined in the Court of Chancery of 
the State of New York. Complete Edi- 
tion, copiously annotated by embodying 
all Equity Jurisprudence with Tables of 
Cases Reported and Cited, by Robert Desty. 
Book V, containing Paiges’ Chancery, Vol. 
11; Barbour’s Chancery, Vols. 1-3, and 
Chancery Sentinel, Vols. 1-3, (1841-1847). 
The Lawyer’s Co-operative Publishing Co., 
Rochester, N. Y., 1889. 

We have spoken several times of the im- 
portance of this series not only as a cheap 
reprint of reports of universal interest to 
equity lawyers, but also as containing notes 
covering the whole of equity jurisprudence 
based upon what are in fact leading cases in 
equity in the United States. The present 
volume does not fall behind the others, and 
it contains many cases not otherwise easily 
accessible, which appeared in the Chancery 
Sentinel from 1841 to 1847. 


Talis DelOW tHE Ov,VUY. 


THE NEW JERSEY LAW JOURNAL. 


Tue AMERICAN STATE Reports,Containing 
the Cases of General Value and Author- 
ity, subsequent to those contained in the 
American Decisions and the American 
Reports, decided in the Courts of last re- 
sort of the several States. Selected, re- 
ported and annotated, by A. C. Freeman, 
and the associate Editors of the American 
Decisions, Vol. v, 1889. Bancroft-Whit- 
ney Company, San Francisco, Cal. 


This volume includes decisions which were 
rendered in the latter part of the year 
1887, and the early part of 1888. In the 
Supreme Courts of Alabama, California, 
Illinois, Indiana, Iowa, Kansas, Minnesota, 
Texas and Wisconsin, and in the Courts of 
Appeals of Texas and Virginia. 

Looking over this volume, we do not see 
much to distinguish it from the preceding 
volumes of this series. It exhibits every- 
where the thorough work displayed in its 
predecessors. We discover a number of very 
valuable notes. Among them one at page 
34, on “The Duties and Liabilities of Sleep- 
ing Car Companies;”’ on page 141, on 
the “Equitable Conversion of Real Estate 
into Personal, and Personal Estate into Real, 
by Will;” on page 313, there is a valuable 
note on “ The Liability of Railroad Corpora- 
tions While Road is in Hands of Trustees or 


Receivers ;” on page 719, we find a note on 
the question of a “ Carriers’ Contract—The 
Effect of Words: ‘Notices, ‘ Railway 
Tickets,’ ‘ Baggage Checks,’” ete. This note 
fairly bristles will references. 





% 
BuFFALO, N. Y., Dec. 21, 1888. 


Messrs. A. J, JOHNSON & Co., Publishers, 
11 Great John Street, New York. 


Gentlemen: “The next few years will 
witness a great change in educational ideas. 
The possibilities of self cuiture are to be em- 
phasized, and the means of aid and direc- 
tion increased. After a careful examination 
of ‘*Johnson’s Universal Cyclopedia,” I 
am convinced that while it is excellently 
adapted to the needs of professional and 
business men, it is eminently useful to the 
earnest, thorough self-educator. This work, 
with its corps of contributors, offers ac- 
curate ‘articles on the widest range of 
subjects. To the value of trustworthy in- 
formation is added the inspiration of pers 
sonality assoviated with great names. I 
heartily commend this cyclopedia to all 
and especially to those who are pursuing 
self-set courses in the great university of life.’, 

(Bishop) JoHN H. VINCENT, 
Chancellor Chautauqua University. | 
3—4t. 





